
 

 

 
May 6, 2019 
 
The Honorable Alan Lowenthal   The Honorable Paul Gosar 
Chairman     Ranking Member 
Subcommittee on Energy        Subcommittee on Energy  
     and Mineral Resources                and Mineral Resources 
Committee on Natural Resources  Committee on Natural Resources           
U.S. House of Representatives    U.S. House of Representatives 
1522 Longworth House Office Building  1329 Longworth House Office Building 
Washington, D.C.  20515   Washington, D.C.  20515 
 
Dear Chairman Lowenthal and Ranking Member Gosar: 
 
Western Governors believe that Congress, in consultation with the states, should develop a National 
Minerals Policy that truly enables mineral exploration and development in a manner that balances 
the nation’s supply needs with adequate protection of natural resources and the environment.  
Ensuring timely access to domestic minerals is essential to our nation’s economy and national 
security. 
 
In addition, Title II of draft H.R.___, The Hardrock Leasing and Reclamation Act of 2019, which the 
Subcommittee is examining in its May 9, 2019 hearing, describes a tribal consultation process.  We 
encourage the Subcommittee to also consider the need for a state consultation process as it 
develops legislation.  Like tribal consultation, state consultation is required by executive order 
(Executive Order 13132, Federalism), as well as other law, and is fundamental to our system of 
government.  Western Governors have advocated for process reforms to improve the state-federal 
relationship, many of which are similar to those provided for tribes in the bill.  
 
To inform the Subcommittee’s May 9, 2019 hearing, I request that you include the following 
attachments in the permanent hearing record: 
 

• WGA Policy Resolution 2018-09, National Minerals Policy;  
 

• WGA Policy Resolution 2017-06, Financial Assurance Regulation; and 
 

• WGA Policy Resolution 2017-01, Building a Stronger State-Federal Relationship.  
 
Thank you for your consideration of this request. 
 
Respectfully, 
 
 
James D. Ogsbury 
Executive Director  
 
Attachments 
 
cc:   The Honorable Raul Grijalva, Chairman, Committee on Natural Resources 
 The Honorable Rob Bishop, Ranking Member, Committee on Natural Resources 

http://westgov.org/images/editor/WGA_PR_2018-09_National_Minerals_Policy.pdf
http://westgov.org/images/editor/PR_2017-06_Financial_Assurance.pdf
http://westgov.org/images/editor/PR_2017-01_State_Federal_Relationship.pdf


Western Governors’ Association  Page 1 of 3 Policy Resolution 2018-09 

Policy Resolution 2018-09 

 

National Minerals Policy 
 
 

 
A. BACKGROUND 
 
1. Federal lands account for as much as 86 percent of the land area in certain western states.  

These same states account for 75 percent of our nation’s metals production.  Few countries 
are as blessed with the abundance of minerals and metals as is the United States. 

 
2. The Mining and Minerals Policy Act of 1970 formally recognized the importance of mining 

and domestic minerals production as a policy of the United States, including “the 
development of economically sound and stable domestic mining, minerals, metal and 
mineral reclamation industries,” “the orderly and economic development of mineral 
resources … to help assure satisfaction of industrial, security and environmental needs,” 
“mining, mineral and metallurgical research,” “… including the use and recycling of scrap to 
promote the wise and efficient use of our natural and reclaimable resources; the study and 
development of methods for the disposal, control and reclamation of mineral waste 
products, and the reclamation of mined land, so as to lessen adverse impacts of mineral 
extraction.” 

 
3. Access to domestic minerals is increasingly important to decrease our reliance on foreign 

sources.  Twenty-five years ago, the United States was dependent on foreign sources for 45 
nonfuel mineral materials.  The U.S. imported 100 percent of the Nation’s requirements for 
8 of these and imported more than 50 percent of the Nation’s needs for another 19.  By 
2014, U.S. import dependence for nonfuel mineral materials had risen significantly from 45 
to 65 commodities.  The United States imported 100 percent of the Nation’s requirements 
for 19 of these, imported more than 50 percent of the Nation’s needs for another 24. 

 
4. A major factor contributing to the U.S. reliance on foreign sources of minerals is a 

duplicative and inefficient mine permitting system that discourages development of 
domestic resources.  While processes have improved, it can take seven to 10 years in the 
United States to navigate this cumbersome federal process to bring a mine into production. 
The same process takes approximately two years in countries that have comparable 
environmental standards such as Canada and Australia. 

 
5. Ensuring timely access to domestic minerals will strengthen our economy and keep us 

competitive globally as demand for minerals continues to grow, especially for 
manufacturing and construction.  Our antiquated and duplicative permitting process 
discourages investment and jeopardizes the growth of downstream industries, related jobs 
and technological innovation that all depend on a secure and reliable mineral supply chain.  
Permitting delays also impede the United States’ ability to meet growing demand for 
consumer products from smart phones and hybrid car batteries to renewable energy 
technologies like wind turbines and solar panels – all of which require minerals and metals 
in their manufacture. 

 
6. The Mining Law has provided the framework for developing hardrock minerals on the 

public lands.  It has been supplemented by a large body of federal, state, tribal and local 
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environmental and reclamation laws and regulations (including regulations promulgated by 
the federal land management agencies) to assure protection of the environment, wildlife 
and cultural resources during mineral exploration and development and to ensure 
reclamation of lands after active mining ceases. 

 
The National Academy of Sciences’ National Research Council, after a comprehensive review 
of these laws and regulations at the direction of the Congress, concluded that existing laws 
and regulations are “complicated but generally effective.”  It also identified "specific issues 
or 'gaps' in existing..." regulations intended to protect the environment.” 

 
7. Hardrock mining operations on both public and private lands in the western states are 

subject to Federal environmental laws under both the U.S. Environmental Protection 
Agency (EPA) and the Army Corps of Engineers.  In most states, the Clean Water Act, the 
Clean Air Act, the Toxic Substances Control Act, the Resource Conservation and Recovery 
Act, and the Safe Drinking Water Act are administered by state environmental agencies with 
oversight by the EPA.  Hardrock mining operations are also subject to regulatory programs 
for the protection of plants and wildlife, including the Endangered Species Act, the 
Migratory Bird Treaty Act, and the Bald Eagle Protection Act. 

 
8. Furthermore, the modern hardrock mining industry is extensively regulated by the federal 

government on U.S. Bureau of Land Management- and U.S. Forest Service-administered 
lands.  These regulations include review of the mining plan of operations, comprehensive 
permit, design, operations, closure, reclamation requirements, corrective action and 
financial assurance requirements, to ensure that the mining operations will not result in 
unnecessary or undue degradation of public lands. 

 
9. The western states also extensively regulate hardrock mining operations on both private 

and public lands (state and federal), and uniformly impose permit and stringent design and 
operating standards, as well as financial assurances to ensure that hardrock mining 
operations are conducted in a manner that is protective of human health and the 
environment, and that, at closure, the mined lands are returned to a safe, stable condition 
for productive post-mining use. 

 
10. Under the federal Mining Law, no royalties are owed to the federal or state governments for 

hardrock minerals extracted from federal public lands.  However, such mining operations, 
which are most often located in rural areas lacking economic opportunities, can result in 
significant high-wage employment, royalties from private and state lands, increased state 
and local tax revenues and development of infrastructure necessary to support 
communities. 

 
B. GOVERNORS’ POLICY STATEMENT 
 
1. Now is the time to build on the 1970 Mining and Minerals Policy Act with legislation and 

policies that will unlock our mineral potential to ensure access to the metals that are critical 
to U.S. economic and national security – providing vital base materials for electronics, 
telecommunications, satellites, aircraft, manufacturing and alternative energy technologies 
(particularly wind and solar). 
 

2. Western Governors recognize that the minerals mining industry is an important component 
to both local and national economies.  Reliable supplies of minerals and metals play a 
critical role in meeting our economic and national security needs. 
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3. WGA commends efforts by the United States Geological Survey and state geological surveys 

to identify potential, critical minerals deposits for alternative energy technologies and other 
consumer products vital to modern society. 

 
4. The Congress, in consultation with the states, should develop a National Minerals Policy that 

truly enables mineral exploration and development in a manner that balances the nation’s 
industrial and security needs with adequate protection of natural resources and the 
environment.  Without reducing environmental or other protections afforded by current 
laws and regulations, any policy must address the length of the mine permitting process to 
ensure we can develop and provide the domestic resources that are critical to our national 
and economic security.  Any policy should also take into account the potential long-term 
effects (including potential environmental effects) of mining operations and should 
maintain policies and procedures in place to mitigate any long-term effects.   

 
5. A National Minerals Policy should address permitting delays, patenting, maintenance fees, 

an equitable government revenue mechanism, and the development of a clean-up fund and 
program for reclaiming abandoned hard rock mines.  Relevant stakeholders, including the 
mining industry, should continue to work with Congress to determine the elements of a 
royalty system that is workable and fair. 

 
6. New financial assurance requirements imposed upon the hardrock mining industry under 

CERCLA Section 108(b) would duplicate or supplant existing and proven state financial 
assurance regulations in this area.  This is of particular concern to the western states, 
because CERCLA is a non-delegable federal program that provides no opportunity for 
implementation through state environmental agencies.  The western states have developed 
deep experience in mine permitting, regulation, and closure.  Federal preemption of state 
bonding programs will threaten these effective state programs. 

 
7. The U.S. Department of the Interior and the U.S. Department of Agriculture should take an 

active role, working with western states, in the development of a National Minerals Policy 
that recognizes the importance of a domestic supply of minerals for our country. 

 
C. GOVERNORS’ MANAGEMENT DIRECTIVE 
 
1. The Governors direct the WGA staff, where appropriate, to work with Congressional 

committees of jurisdiction and the Executive Branch to achieve the objectives of this 
resolution. 

 
2. Furthermore, the Governors direct WGA staff to develop, as appropriate and timely, detailed 

annual work plans to advance the policy positions and goals contained in this resolution.  
Those work plans shall be presented to, and approved by, Western Governors prior to 
implementation. WGA staff shall keep the Governors informed, on a regular basis, of their 
progress in implementing approved annual work plans. 

 
 
Western Governors enact new policy resolutions and amend existing resolutions on a bi-annual basis.  
Please consult www.westgov.org/policies for the most current copy of a resolution and a list of all 
current WGA policy resolutions. 

http://www.westgov.org/policies
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Western Governors’ Association 
Policy Resolution 2017-06 

 
Financial Assurance Regulation 

 
 
 

 
A.  BACKGROUND 
 
1. All Western states in which mining occurs have staff dedicated to ensuring that ongoing 

mine operations develop and follow appropriate reclamation plans. 
 

2. An important component of a state’s oversight of mine reclamation is the requirement 
that mining companies provide financial assurances in a form and amount sufficient to 
fund required reclamation if, for some reason, the company itself fails to do so.  These 
types of financial assurances protect the states and the public from having to finance 
reclamation and closure if the company goes out of business, or fails to meet its 
reclamation obligation. 
 

3. All Western states have developed regulatory financial assurance programs to evaluate 
and approve the financial assurances required of mining companies.  The states have 
developed the staff and expertise necessary to independently calculate the appropriate 
amount of the financial assurance, based on the unique circumstances of each mining 
operation and environmental and ecological requirements of each state, as well as to 
make informed predictions of how the real value of current financial assurance may 
change over the life of the mine, and even post-closure.  The states have also developed 
expertise in evaluating each financial assurance instrument used for financial assurance 
that complies with individual state statutory requirements. 
 

4. Western states have a proven track record in regulating mine reclamation in the modern 
era – including for hardrock mines – having developed appropriate statutory and 
regulatory controls, and are dedicating resources and staff to ensure responsible 
industry oversight. 

 
5. In contrast, EPA currently has no staff dedicated to oversight of mine reclamation, the 

development of site-specific closure costs, the approval of financial assurance and the 
evaluation of financial assurance instruments associated with mine reclamation. 
Consequently, if EPA proceeds to promulgate financial assurance requirements for the 
hardrock mining industry under CERCLA section 108, it will have to create a new 
federal regulatory program – an unnecessary investment of federal funds – at a time 
when the federal government is trying to get its fiscal house in order. 
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6. Section 108(b) of the Comprehensive Environmental Response, Compensation and 

Liability Act (CERCLA), 42 U.S.C. § 9608(b), requires EPA to promulgate financial 
responsibility requirements for industrial facilities that take into account the risks 
associated with their use and disposal of hazardous substances.  After the Sierra Club 
sued EPA for failing to timely comply with this section of CERCLA, a federal District 
Court in California ordered EPA to do so.1 
 

7. In response to the Court’s ruling, EPA announced in July 2009 that it had selected 
hardrock mining as the first industry sector for which it would undertake an analysis of 
whether federal financial assurance requirements under CERCLA section 1082 were 
needed. 
 

8. Since EPA’s 2009 announcement, Western Governors have expressed concern that any 
financial assurance requirements that EPA may develop for the hardrock mining 
industry could be duplicative of state requirements, and could even pre-empt them 
entirely.  The Governors have also questioned whether EPA has the resources to 
implement reclamation financial assurance and evaluate the compliance of the financial 
assurance instruments used for hard-rock mines, since assurance calculations usually 
reflect very site-specific and ecological reclamation needs, tasks and costs. 
 

9. State mining agencies provided detailed comments to EPA in August 2011 on the 
structure and extent of each state’s hardrock mining financial assurance requirements.  
EPA has yet to indicate if or what problems or gaps the agency has found in existing 
state requirements. 
 

10. A January 2016 D.C. Circuit Court opinion approved a settlement agreement negotiated 
by EPA and several non-governmental organizations.3  It requires EPA to publish a 
notice of proposed rulemaking under CERCLA section 108(b) to establish financial 
assurance regulations for the hardrock mining industry by December 1, 2016. 
 

11. This settlement agreement also requires EPA to announce by December 1, 2016 whether 
it will pursue CERCLA section 108(b) financial assurance regulations for the: 
 

a. Chemical manufacturing industry; 
b. Petroleum and coal products manufacturing industry; and 
c. Electric power generation, transmission and distribution industry. 

 
  

                                                 
1 See Sierra Club v. Johnson, 2009 WL 2413094 (N.D. Cal. 2009) 
2 See 74 Fed. Reg. 37213 (July 28, 2009). 
3 Order In re: Idaho Conservation League, et al., No. 14-1149 (D.C. Cir. Jan. 29, 2016). 
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B.   GOVERNORS’ POLICY STATEMENT 
 
1. Because mine reclamation is needed primarily to protect adjacent waters, it is both 

appropriate and consistent with Congressional intent to recognize the states’ lead and 
primary role in regulating water related impacts of mine reclamation, including the 
associated financial assurance.4 
 

2. Western Governors believe that states currently have financial responsibility programs 
in place that are working well, and that functional programs should not be duplicated or 
pre-empted by any program developed by EPA pursuant to section 108(b) of CERCLA. 
 

3. Prior to determining whether to pursue CERCLA section 108(b) financial assurance 
regulations for any of the chemical manufacturing; petroleum and coal products 
manufacturing; or electric power generation, transmission and distribution industries, 
EPA should consult with Western Governors and state regulators regarding existing 
state regulations.  EPA should take into account state data and expertise in development 
and analysis of underlying science that serves as the legal basis for federal regulatory 
action. 
 

4. In the event EPA opts to pursue financial assurance regulation of the chemical 
manufacturing industry; petroleum and coal products manufacturing industry; or 
electric power generation, transmission and distribution industry, it should enter 
substantive pre-publication consultation with Western Governors and state regulators to 
prevent duplication or preemption of existing state law.  This should include substantive 
consultation with states during development of rules or decisions and a review by states 
of any proposal before a formal rulemaking is launched. 

 
C. GOVERNORS' MANAGEMENT DIRECTIVE 
 
1. The Governors direct WGA staff to work with Congressional committees of jurisdiction, 

the Executive Branch, and other entities, where appropriate, to achieve the objectives of 
this resolution. 

 
2. Furthermore, the Governors direct WGA staff to consult with the Staff Advisory Council 

regarding its efforts to realize the objectives of this resolution and to keep the Governors 
apprised of its progress in this regard. 
 

 
Western Governors enact new policy resolutions and amend existing resolutions on a bi-annual basis.  
Please consult www.westgov.org/policies for the most current copy of a resolution and a list of all 
current WGA policy resolutions. 

                                                 
4 See Clean Water Act, Sec. 101(b), 33 U.S.C. § 1251(b). 

http://www.westgov.org/policies
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Western Governors’ Association  
Policy Resolution 2017-01 

 
Building a Stronger State-Federal Relationship 

 
 
 

 
A. PREAMBLE 
 
The Governors of the West are proud of their unique role in governing and serving the citizens 
of this great nation.  They recognize that the position they occupy – the chief elected official of a 
sovereign state – imposes upon them enormous responsibility and confers upon them 
tremendous opportunity.  Moreover, the faithful discharge of their obligations is central to the 
success of the Great American Experiment. 
 
It was, after all, the states that confederated to form a more perfect union by creating a national 
government of limited and defined powers.  The grant of specific responsibilities for irreducibly 
common interests – such as national defense and interstate commerce – was brilliantly designed 
to make the whole stronger than the sum of its parts. 
 
The genius of American democracy is predicated on the separation of powers among branches 
of government (viz. the legislative, executive and judiciary) and the division of power between 
the federal and state governments (federalism).  Under the American version of federalism, the 
powers of the federal government are narrow, enumerated and defined.  The powers of the 
states, on the other hand, are vast and indefinite.  States are responsible for executing all powers 
of governance not specifically bestowed to the federal government by the U.S. Constitution.  
This principle is memorialized in the Tenth Amendment, which states in its entirety, “The 
powers not delegated to the United States by the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the people.” 

 
This reservation of power to the states respects the differences between regions and peoples.  It 
recognizes a right to self-determination at a local level.  It rejects the notion that one size fits all, 
and it provides for a rich tapestry of local cultures, economies and environments. 

 
Because of the Constitutional recognition of state sovereignty, the states have been 
appropriately regarded as laboratories of democracy.  States regularly engage in a kind of 
cooperative competition in the marketplace of ideas.  Western Governors are leaders in 
innovative governance who employ their influence and executive authority to promote 
initiatives for improvement of their states’ economies, environments and quality of life.   



 

 

Western Governors’ Association Page 2 of 10 Policy Resolution 2017-01 

 

Despite the foregoing, the balance of power has, over the years, shifted toward the federal 
government and away from the states.  The growth in the size, cost and scope of the federal 
government attests to this new reality.  Increasingly prescriptive regulations infringe on state 
authority, tie the hands of states and local governments, dampen innovation and impair on-the-
ground problem-solving.  Failures of the federal government to consult with states reflect a 
lesser appreciation for local knowledge, preferences and competencies. 
 
The inauguration of a new Administration presents a historic opportunity to realign the state-
federal relationship.  Western Governors are excited to work in true partnership with the 
federal government.  By operating as authentic collaborators on the development and execution 
of policy, the states and federal government can demonstrably improve their service to the 
public.  Western Governors are optimistic that the new Administration will be eager to unleash 
the power and creativity of states for the common advantage of our country.  By working 
cooperatively with the states, the Administration can create a legacy of renewed federalism, 
resulting in a nation that is stronger, more resilient and more united.  Such an outcome will 
redound to the credit of the Administration and inure to the benefit of the American people. 
 
B. BACKGROUND 
 

1. The relationship between state government authority and federal government authority 
is complex and multi-dimensional.  There are various contexts in which the authorities 
of these respective levels of U.S. government manifest and intersect.  For example: 
 

a) Exclusive Federal Authority – There are powers that are specifically enumerated 
by the U.S. Constitution as exclusively within the purview of the federal 
government.1 
 

b) State Primacy – States derive independent rights and responsibilities under the 
U.S. Constitution.  All powers not specifically delegated to the federal 
government are reserved for the states; in this instance, the legal authority of 
states overrides that of that federal government.2 
 

                                                           

1 The structure of the government established under the U.S. Constitution is premised upon a system of 
checks and balances: Article VI (Supremacy Clause); Article I, Section 8 (Congressional); Article II, Section 
1 (Executive Branch); Article III, Section 2 (Judicial Branch).  State law can be preempted two ways.  If 
Congress evidences an intent to fully occupy a given “field,” then state law falling within the field is 
preempted.   If Congress has not fully displaced state regulation over the matter, then state law is 
preempted to the extent it actually conflicts with federal law. 
2 Amendment 10 of the U.S. Constitution: “The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved tothe States, respectively, or to the people.”   
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Governors have responsibilities for the condition of land, air, forest, wildlife and 
water resources, as well as energy and minerals development, within their state’s 
borders. 
 

c) Shared State-Federal Authority – In some cases, state and/or federal authority 
can apply, given a particular fact pattern.3  Federal preemption of state law is a 
concern under this scenario.  According to the Council on State Governments, the 
federal government enacted only 29 statutes that pre-empted state law before 
1900.  Since 1900, however, there have been more than 500 instances of federal 
preemption of state law. 
 

d) State Authority “Delegated” from Federal Agencies by Federal Statute – The 
U.S. Congress has, by statute, provided for the delegation to states of authority 
over certain federal program responsibilities.  Many statutory regimes – federal 
environmental programs, for example – contemplate establishment of federal 
standards, with delegated authority (permissive) available to states that wish to 
implement those standards. 
 
According to the Environmental Council of the States (ECOS), states have chosen 
to accept responsibility for 96 percent of the primary federal environmental 
programs that are available for delegation to states.  States currently execute the 
vast majority of natural resource regulatory tasks, including 96 percent of the 
enforcement and compliance actions and collection of more than 94 percent of 
the environmental quality data currently held by the U.S. Environmental 
Protection Agency (EPA). 
 

e) Other – Where the federal government has a statutory, historical or “moral” 
obligation to states.4 
 

                                                           

3 The federal government has authority to regulate federal property under Article IV of the Constitution.  
That authority, however, is limited.  General regulatory authority (including regulation of wildlife and 
land use) is held by the states, unless Congress passes a specific law that conflicts with a state’s exercise of 
authority.  This is discussed in detail in U.S. Supreme Court case, Kleppe v. New Mexico.   
4 These historic agreements include, but are not limited to:  Payments in Lieu of Taxes; shared revenues 
authorized by the Secure Rural Schools Act;  Oregon and California Railroad Revested Lands payments; 
shared mineral royalties at the historic level of 50% and renewable energy leasing revenues from 
development on U.S. Forest Service lands, Bureau of Land Management lands and waters off the coasts of 
the western states;  Abandoned Mine Lands grants to states consistent with 2006 Amendments to the 
Surface Mining Control and Reclamation Act;  legally binding agreements and timetables with states to 
clean up radioactive waste that was generated in connection with nuclear weapons production and  that 
remains on lands managed by the Department of Energy in the West. 
 

https://supreme.justia.com/cases/federal/us/426/529/case.html
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2. Over time, the strength of the federal-state partnership in resource management has 
diminished.  Federal agencies are increasingly challenging state decisions, imposing 
additional federal regulation or oversight and requiring documentation that can be 
unnecessary and duplicative.  In many cases, these federal actions encroach on state 
legal prerogatives, especially in natural resource management.  In addition, these federal 
actions neglect state expertise and diminish the statutorily-defined role of states in 
exercising their authority to manage delegated environmental protection programs. 
 

3. The current fiscal environment exacerbates tensions between states and federal agencies. 
For example, states have a particular interest in improving the active management of 
federal forest lands.  The so-called “fire borrowing” practice employed by the U.S. Forest 
Service and the Department of the Interior to fund wildfire suppression activities is 
negatively affecting restoration and wildfire mitigation work in western forests.  
Changes are needed, as the current funding situation has allowed severe wildfires to 
burn through crippling amounts of the very funds that should instead be used to 
prevent and reduce wildfire impacts, costs, and safety risks to firefighters and the 
public.  This also has impacts on local fire protection districts, which often bear the brunt 
of costs associated with first response to wildfire, and state budgets that are also 
burdened by the costs of wildfire response.  Fire borrowing represents an unacceptable 
set of outcomes for taxpayers and at-risk communities, and does not reflect responsible 
stewardship of federal land.  In addition, states increasingly are required to expend their 
limited resources to operate regulatory programs over which they have less and less 
control.  A 2015 report by the White House Office of Management and Budget on the 
costs of federal regulation and the impact of unfunded mandates notes that federal 
mandates cost states, cities and the general public between $57 and $85 billion every 
year. 
 

4. States are willing and prepared to more effectively partner with the federal government 
on the management of natural resources within their borders. 
 

5. The U.S. Advisory Commission on Intergovernmental Relations – established in 1959 
and dissolved in 1996 – was the federal government's major platform for addressing 
broad intergovernmental issues beyond narrow considerations of individual programs 
and activities. 
 

6. The current Executive Order on Federalism (E.O. 13132) was issued by then-President 
William Clinton in 1999.  That E.O. has not been revisited since and it may be time to 
consider a new E.O. 
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C. GOVERNORS’ POLICY STATEMENT 
 

1.  Review of the Federal-State-Local Relationship 
 

a) It is time for thoughtful federal-state-local government review of the federal 
Executive Order on Federalism to identify areas in the policy that can be clarified 
and improved to increase cooperation and efficiency. 

 
b) Governors support reestablishment of the U.S. Advisory Commission on 

Intergovernmental Relations.  It is imperative that the President show his 
commitment to the Constitutional separation of powers by establishing a 
platform at the highest level to address federalism concerns. 
 

2. Avoiding Preemption of States 
 

a) In the absence of Constitutional delegation of authority to the federal 
government, state authority should be presumed sovereign.  Accordingly, 
federal departments and agencies should, to the extent permitted by law, 
construe, in regulations and otherwise, a federal statute to preempt state law 
only when the statute contains an express preemption provision or there is some 
other firm evidence compelling the conclusion that Congress intended 
preemption of state law, consistent with established judicial precedent. 
 

b) When Congress, acting under authority granted to it by the Constitution, does 
preempt state environmental laws, federal legislation should: 

 
i. Accommodate state actions taken before its enactment; 

 
ii. Permit states that have developed stricter standards to continue to 

enforce them; 
 

iii. Permit states that have developed substantially similar standards to 
continue to adhere to them without change and, where applicable, 
without consideration to land ownership. 
 

3. Defining Meaningful State-Federal Consultation 
 

a) Each Executive department and agency should be required to have a clear and 
accountable process to provide each state – through its Governor as the top 
elected official of the state and other representatives of state and local 
governments as he or she may designate – with early, meaningful and substantive 
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input in the development of regulatory policies that have federalism 
implications.  This includes the development, prioritization and implementation 
of federal environmental statutes, policies, rules, programs, reviews, budgets and 
strategic planning. 
 

b) Consistent with C(2) and C(3)(a), federal agencies should consult with states in a 
meaningful way, and on a timely basis. 

 
i. Predicate Involvement:  Federal agencies should take into account state 

data and expertise in development and analysis of underlying science 
serving as the legal basis for federal regulatory action.  States merit 
greater representation on all relevant committees and panels (such as the 
EPA Science Advisory Board and related issue panels) advising federal 
agencies on scientific, technological, social and economic issues that 
inform federal regulatory processes. 
 

ii. Pre-Publication / Federal Decision-making Stage:  Federal agencies 
should engage in early (pre-rulemaking) consultation with Governors 
and state regulators.  This should include substantive consultation with 
states during development of rules or decisions and a review by states of 
the proposal before a formal rulemaking is launched (i.e., before such 
proposals are sent to the White House Office of Management and 
Budget). 
 

iii. Post-Publication / Pre-Finalization Stage:  As they receive additional 
information from state agencies and non-governmental entities, 
Governors and designated state officials should have the opportunity to 
engage with federal agencies on an ongoing basis to seek refinements to 
proposed federal regulatory actions prior to finalization. 
 

4. State Authority “Delegated” from Federal Agencies Pursuant to Federal Statute 
 
Where states are delegated authority by federal agencies pursuant to legislation: 

 
a) Federal agencies should treat states as co-regulators, taking into account state 

views, expertise and science in the development of any federal action impacting 
state authority. 
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b) Federal agencies should grant states the maximum administrative discretion 
possible.  Any federal oversight of such state should not unnecessarily intrude on 
state and local discretion.  Where states take proactive actions, those efforts 
should be recognized and credited in the federal regulatory process. 
 

c) When a state is meeting the minimum requirements of a delegated program, the 
role of a federal department or agency should be limited to the provision of 
funding, technical assistance and research support.  States should be free to 
develop implementation and enforcement approaches within their respective 
jurisdictions without intervention by the federal government. 
 

d) New federal rules and regulations should, to the extent possible, be consistent 
with existing rules and regulations.  The issuing agency should identify elements 
and requirements common to both the proposed and existing regulations and 
provide states an opportunity to develop plans addressing the requirements of 
both in a coordinated fashion.  This will achieve economies of scale, saving both 
time and money. 
 

e) When a federal department or agency proposes to take adjudicatory actions that 
impact authority delegated to states, notice should be provided to affected 
Governors’ offices, and co-regulating states should have the opportunity to 
participate in the proceedings.  Where legally permissible, that right should 
extend to federal agencies’ settlement negotiations impacting state 
environmental and natural resource management prerogatives.  Where their 
roles and responsibilities are impacted, states should be meaningfully consulted 
during settlement negotiations, including negotiations aimed at avoiding, rather 
than resolving, litigation (such as negotiations following a notice of intent to sue 
under the Endangered Species Act, but prior to a formal complaint being filed to 
initiate legal action). 
 

f) States’ expertise should be recognized by federal agencies and robustly 
represented on boards and in other mechanisms upon which agencies rely for 
development of science to support regulatory action. 
 

5. Other Opportunities for Positive Engagement by the Federal Government with 
Western States 

 
a)  Federalism Reviews – Federal agencies are required by federal Executive Order  

13132 to consider and quantify consequences of federal actions on states.  In 
practice, the current process falls short of its stated goals.  Governors call on the 
President to revisit the executive order to, among other things: 
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i. Specifically involve Western Governors on issues (e.g., public lands, 
water and species issues) that disproportionately impact the West; 

 
ii. Work with Governors to develop specific criteria and consultation 

processes: 1) for the initiation of federalism assessments and 2) that guide 
the performance of every federal Department and agency federalism 
assessment; 

 
iii. Require federal Departments and agencies to meet the criteria developed 

under C(5)(a)(ii), rather than simply require the consideration of 
federalism implications; 

 
iv. Provide states, through Governors, an opportunity to comment on 

federalism assessments before any covered federal action is submitted to 
the Office of Management and Budget for approval. 
 

b) Federal and State Land-Use Planning – Governors possess primary decision-
making authority for management of state resources.  Accordingly, it is essential 
that they have an opportunity to review new, revised and amended federal land 
management plans for consistency with existing state plans.  Governors and their 
staffs have specific knowledge and experience that can help federal agencies craft 
effective and beneficial plans.  A substantive role in federal agencies’ planning 
processes is vital for Western Governors: 

i.   Federal landscape-level planning presents new issues for Governors to 
consider as they attempt to ensure consistency between state and federal 
requirements.  Agencies should provide Governors sufficient time to 
ensure a full and complete state review.  This is particularly true when 
agency plans affect multiple planning areas or resources; 

ii. Agencies should seek to align the review of multiple plans affecting the 
same resource.  This is particularly true for threatened or endangered 
species that have vast western ranges; 

iii. When reviewing proposed federal land management plans for 
consistency with state plans, Governors should be afforded the discretion 
to determine which state plans are pertinent to the review, including 
state-endorsed land use plans such as State Wildlife Action Plans, 
conservation district plans, county plans and multi-state agreements; 

iv. Governors must retain a right to appeal any rejection of 
recommendations resulting from a Governor’s consistency review. 
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c) Honoring Historic Agreements – The federal government should honor its 
historic agreements with states and counties in the West to compensate them for 
state and local impacts associated with federal land use and nontaxable lands 
within their borders that are federally-owned. 
 

d) Responsible Federal Land Management – The federal government should be a 
responsible landowner and neighbor and should work diligently to improve the 
health of federally-owned lands in the West.  Lack of funding and conflicting 
policies have resulted in large wildfires and the spread of invasive species from 
federally owned forests and grasslands, negatively impacting adjacent state and 
privately-owned lands, as well as state-managed natural resources (soils, air 
and water). 
 

e) Recognizing State Contributions to Federal Land Management – The U.S. 
Congress and appropriate federal departments and agencies should provide 
opportunities for expanded cooperation, particularly where states are working 
to help their federal partners to improve management of federal lands within 
their states’ borders through the contribution of state expertise, manpower and 
financial resources. 
 

f) Avoiding Unfunded Mandates – The U.S. Congress and federal departments 
and agencies should avoid the imposition of unfunded federal mandates on 
states.  The federal government increasingly requires states to carry out policy 
initiatives without providing the funding necessary to pay for implementation.  
State governments cannot function as full partners if the federal government 
requires them to devote their limited resources to compliance with unfunded 
federal mandates. 
 

g) Other Considerations in Designing an Effective State-Federal Relationship – 
Other important considerations in the design of a stronger state-federal 
relationship include: 
 

i. The U.S. Congress and federal departments and agencies should respect 
the authority of states to determine the allocation of administrative and 
financial responsibilities within states in accordance with state 
constitutions and statutes.  Federal action should not encroach on this 
authority. 
 

ii. Federal assistance funds, including funds that will be passed through to 
local governments, should flow through states according to state laws 
and procedures. 
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iii. States should be given flexibility to transfer a limited amount of funds 
from one grant program to another, and to administer related grants in a 
coordinated manner. 
 

iv. Federal funds should provide maximum state flexibility without specific 
set-asides. 
 

v. States should be given broad flexibility in establishing federally-
mandated advisory groups, including the ability to combine advisory 
groups for related programs. 
 

vi. Governors should be given the authority to require coordination among 
state executive branch agencies, or between levels or units of government, 
as a condition of the allocation or pass-through of funds. 
 

vii. Federal government monitoring should be outcome-oriented. 
 

viii. Federal reporting requirements should be minimized. 
 

ix. The federal government should not dictate state or local government 
organization. 
 

D. GOVERNORS’ MANAGEMENT DIRECTIVE 
 
1. The Governors direct the WGA staff, where appropriate, to work with Congressional 

committees of jurisdiction and the Executive Branch to achieve the objectives of this 
resolution. 
 

2. Furthermore, the Governors direct WGA staff to develop, as appropriate and timely, 
detailed annual work plans to advance the policy positions and goals contained in this 
resolution.  Those work plans shall be presented to, and approved by, Western 
Governors prior to implementation.  WGA staff shall keep the Governors informed, on a 
regular basis, of their progress in implementing approved annual work plans. 
 

 
Western Governors enact new policy resolutions and amend existing resolutions on a bi-annual basis.  
Please consult www.westgov.org/policies for the most current copy of a resolution and a list of all 
current WGA policy resolutions. 
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