
 

 
March 5, 2019   
 
 
The Honorable Grace Napolitano   The Honorable Bruce Westerman 
Chair       Ranking Member 
Subcommittee on Water Resources and  Subcommittee on Water Resources and 
  Environment        Environment 
Committee on Transportation & Infrastructure Committee on Transportation & Infrastructure 
United States House of Representatives  United States House of Representatives 
585 Ford House Office Building   505 Ford House Office Building 
Washington, D.C.  20515    Washington, D.C.  20515 
 
Dear Chair Napolitano and Ranking Member Westerman:   
 
Western Governors support federal policies that promote states’ abilities to implement the federal 
Clean Water Act (CWA) and to protect their water resources.  Thank you for examining the important 
topic of clean water needs and affordability at the Subcommittee’s March 8 hearing to examine the 
Water Quality Protection and Job Creation Act of 2019.  To inform the Subcommittee’s consideration of 
this subject and proposed legislation, I request that you include the following attachments in the 
permanent record of the hearing: 
 

• WGA Policy Resolution 2018-08, Water Resource Management in the West; 
 

• WGA Policy Resolution 2018-12, Water Quality in the West; and 
 

• A February 20, 2019 letter from the Western Governors’ Association, National Conference of 
State Legislatures, Association of Clean Water Administrators, Association of State Wetland 
Managers, Council of State Governments – West, and the Western States Water Council to the 
U.S. Environmental Protection Agency and the U.S. Army Corps of Engineers which presents 
recommendations that would improve permitting processes under the CWA while preserving 
states’ authority to manage and protect water resources. 

 
Western states are eager to serve as a resource to the Subcommittee as it examines these critical issues 
and seeks improvements to the CWA.  Thank you for your consideration of this request.   
 
Sincerely,     
 
 
 
James D. Ogsbury 
Executive Director    
 
 
Attachments 
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Policy Resolution 2018-08 

 

Water Resource Management in the West 
 

 
 
A. BACKGROUND 

 
1. Water is a crucial resource for communities, industries, habitats, farms, and western states.  

Clean, reliable water supplies are essential to maintain and improve quality of life.  The 
scarce nature of water in much of the West makes it particularly important to our states. 
 

2. States are the primary authority for allocating, administering, protecting, and developing 
water resources, and they are primarily responsible for water supply planning within their 
boundaries.  States have the ultimate say in the management of their water resources and 
are best suited to speak to the unique nature of western water law and hydrology. 
 

3. Many communities in the West anticipate challenges in meeting future water demands.  
Supplies are nearly fully allocated in many basins across the West, and increased demand 
from population growth, economic development, and extreme weather and fire events 
places added stress on those limited water resources.  Sustainability of our natural 
resources, specifically water, is imperative to the foundations upon which the West was 
developed.  Growth and development can only continue upon our recognition of continued 
state stewardship of our unique resources and corresponding responsibilities. 

 
4. Strong state, regional and national economies require reliable deliveries of good-quality 

water, which in turn depend on adequate infrastructure for water and wastewater.  
Investments in water infrastructure also provide jobs and a foundation for long-term 
economic growth in communities throughout the West.  Repairs to aging infrastructure are 
costly and often subject to postponement. 
 

5. Western Governors recognize the essential role of partnership with federal agencies in 
western water management and hope to continue the tradition of collaboration between 
the states and federal agencies. 
 

6. Tribal governments and western states also share common water resource management 
challenges.  The Western Governors Association and Western States Water Council have 
had a long and productive partnership with tribes, working to resolve water rights claims. 
 

B. GOVERNORS’ POLICY STATEMENT 
 
1. State Primacy in Water Management: As the preeminent authority on water management 

within their boundaries, states have the right to develop, use, control and distribute the 
surface water and groundwater located within their boundaries, subject to international 
treaties and interstate agreements and judicial decrees. 
 
a. Federal Recognition of State Authority: The federal government has long recognized 

the right to use water as determined under the laws of the various states; Western 
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Governors value their partnerships with federal agencies as they operate under this 
established legal framework.   
 
While the Western Governors acknowledge the important role of federal laws such as 
the Clean Water Act (CWA), the Endangered Species Act (ESA), and the Safe Drinking 
Water Act (SDWA), nothing in any act of Congress or Executive Branch regulatory action 
should be construed as affecting or intending to affect states’ primacy over the 
allocation and administration of their water resources.  
 
Authorization of water resources development legislation, proposed federal surplus 
water rulemakings, and/or storage reallocation studies should recognize natural flows 
and defer to the states’ legal right to allocate, develop, use, control, and distribute their 
waters, including but not limited to state storage and use requirements. 

 
b. Managing State Waters for Environmental Purposes: States and federal agencies 

should coordinate efforts to avoid, to the extent possible, the listing of water-dependent 
species under the ESA.  When ESA listings cannot be avoided, parties should promote 
the use of existing state tools, such as state conservation plans and in-stream flow 
protections, to conserve and recover species.  

 
2. Infrastructure Needs: Aging infrastructure for existing water and wastewater facilities and 

the need for additional water projects cannot be ignored.  Infrastructure investments are 
essential to our nation’s continued economic prosperity and environmental protection, and 
they assist states in meeting federally-mandated standards.   
 
a. Federal Support for Infrastructure Investment:  Congress should provide adequate 

support for the CWA and SDWA State Revolving Funds.  Further, Congress should fully 
utilize the receipts accruing to the Reclamation Fund for their intended purpose in the 
continuing conservation, development and wise use of western resources to meet 
western water-related needs, including the construction of Congressionally-authorized 
Bureau of Reclamation rural water projects and facilities that are part of a 
Congressionally-authorized Indian water rights settlement.  
 
Congress should authorize water resources development legislation on a regular 
schedule and appropriate funding so all projects and studies authorized in such 
legislation can be completed in a timely manner.   
 
Congress also should consider facilitating greater investment in water infrastructure, 
utilizing such tools as loan guarantees, revolving funds, infrastructure banks and water 
trust funds.  
 
Capital budgeting and asset management principles should be used to determine 
funding priorities based on long-term sustainability and not annual incremental 
spending choices.  It should be accompanied by dedicated sources of funding with 
appropriate financing, cost-sharing, pricing and cost recovery policies.  
 

b. Alternatives to Direct Federal Investment: Federal and state policymakers should 
also consider other tools to promote investment in water infrastructure and reduce 
financing costs, including: public-private partnerships, bond insurance, risk pooling, and 
credit enhancements. 
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Congress should remove the state volume caps for private activity bonds used for water 
and wastewater projects, provide guaranteed tax-exempt status for bonds issued by 
state or local agencies to finance water infrastructure, provide loan guarantees, and 
otherwise support and encourage alternatives to direct federal investment of limited 
general funds.   
 

c. Hydropower: Congress and the Administration should authorize and implement 
appropriate hydropower projects and programs through efficient permitting processes 
that enhance renewable electric generation capacity and promote economic 
development, while ensuring protection of important environmental resources and 
indigenous people's rights. 
 

d. Infrastructure Planning and Permitting: Infrastructure planning and permitting 
guidelines, rules and regulations should be coordinated, streamlined and sufficiently 
flexible to: (1) allow for timely decision-making in the design, financing and 
construction of needed infrastructure; (2) account for regional differences; (3) balance 
economic and environmental considerations; and (4) minimize the cost of compliance.  

 
3. Western States Require Innovative and Integrated Water Management: Western 

Governors believe effective solutions to water resource challenges require an integrated 
approach among states and with federal, tribal and local partners.  Federal investments 
should assist states in implementing state water plans designed to provide water for 
municipal, rural, agricultural, industrial and habitat needs, and should provide financial and 
technical support for development of watershed and river basin water management plans 
when requested by states.   

  
Integrated water management planning should also account for flood control, water quality 
protection, and regional water supply systems.  Water resource planning must preserve 
state authority to manage water through policies which recognize state law and financial, 
environmental and social values of water to citizens of western states today and in the 
future.  
 
a. Water Transfers: Western Governors recognize the potential benefits of market-based 

water transfers, meaning voluntary sales or leases of water rights.  The Governors 
support water transfers that avoid or mitigate damages to agricultural economies and 
communities while preventing injury to other water rights, water quality, and the 
environment. 
 

b. Energy Development: Western Governors recognize that energy development and 
electricity generation may create new water demands.  Western Governors recommend 
increased coordination across the energy and water management communities, and 
support ongoing work to assess the interconnection of energy and water through the 
Regional Transmission Expansion Planning Project for the Western Interconnection and 
similar efforts.  

 
c. Conservation and Efficiency: Because of diminished water resources and declining 

and inconsistent snowpack, Western Governors encourage adoption of strategies to 
sustain water resources and extend existing water supplies further through water 
conservation, water reuse and recycling, desalination and reclamation of brackish 
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waters, and reductions in per capita water use.  The Governors encourage the use of and 
research into promising water-saving strategies.   

 
d.  Local Watershed Planning: Western Governors encourage federal agencies and 

Congress to provide resources such as technical support to states and local watershed 
groups.  States may empower these watershed groups to address local water issues 
associated with water quality, growth and land management to complement state water 
needs.  

 
e. Intergovernmental Collaboration and Conflict Resolution: Western Governors 

support the negotiated settlement of interstate water disputes, Indian and Hawaiian 
water rights claims, and other federal water needs and claims, the settlement of which 
are in the best interest of western states. 

 
f. State-Federal Coordination: Western Governors recognize the important role of 

federal agencies in water resource management in the western states.  Governors 
appreciate the efforts of federal agencies to coordinate water-related activities, 
particularly through the Western States Water Council, and support the continuation of 
these key state-federal partnerships. 

  
4. Western States Need Reliable Water Resource Information:  Basic information on the 

status, trends and projections of water resource availability is essential to sound water 
management.  
 
a. Basic Water Data: Western Governors support the U.S. Geological Survey’s 

Groundwater and Streamflow Information Program, the Natural Resources 
Conservation Service’s Snow Survey and Water Supply Forecasting Program, the 
National Oceanic and Atmospheric Administration’s weather and hydrology-related 
data collection, monitoring, and drought information programs, and the National 
Aeronautics and Space Administration’s National Land Imaging (Landsat) Program with 
its thermal infrared sensor.  Western Governors support federal efforts to coordinate 
water data gathering and information programs across multiple agencies.  
 

b.  Extreme Weather Events Planning: Western Governors recognize the significant 
potential impacts of extreme weather events and variability in water supplies.  Western 
Governors urge Congress and the Administration to work closely with states and other 
resource managers to improve predictive and adaptive capabilities for extreme weather 
variability and related impacts.  We specifically urge the federal government to place a 
priority on improving the sub-seasonal and seasonal precipitation forecasting 
capabilities that could support water management decision-making. 

 
c. Water Data Exchange: The Western Governors’ Association and the Western States 

Water Council have worked together to create the Water Data Exchange, an online 
portal that will enable states to share their water data with each other, federal agencies, 
and the public via a common platform.  The Governors encourage the use of state water 
data in planning for both the public and private sectors. 

 
5. Drought Preparedness and Response: As exceptional levels of drought persist 

across the West, Governors are leading on drought preparedness and response 
through the Western Governors’ Drought Forum.  The Drought Forum provides a 
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framework for leaders from states, businesses, non-profits, communities, research 
organizations and federal agencies to share best practices and identify policy 
options for drought management.  The Governors have identified several areas in 
need of additional attention from Drought Forum partners, including: 

 
a. Data and Analysis: Basic data on snowpack, streamflow and soil moisture is 

essential to understanding drought.  Though a great deal of information already 
exists, enhanced drought data collection and real-time analysis at a higher 
resolution is essential.  Governors support state and federal efforts to maintain 
adequate collection of drought and water data, enhance data networks where 
appropriate, and facilitate better use of existing information.   
 
The Governors appreciate the collaborative efforts on drought provided through 
NOAA’s National Weather Service River Forecast Centers and Weather Forecast 
Offices, and the Office of Atmospheric Research’s labs and programs, such as the 
National Integrated Drought Information System (NIDIS). 
 

b. Produced, Reused, and Brackish Water: Technology exists to use produced, 
reused, recycled and brackish water -sources traditionally considered to be 
marginal or wastewater.  Adoption of this technology has been limited by 
inadequate data, regulatory obstacles, financial barriers, public attitudes and 
logistical uncertainties.  Governors support regulatory streamlining and policy 
options to encourage use of produced, brackish, and reused water where 
appropriate. 
 

c. Forest Health and Soil Stewardship: Better land management practices for 
forests and farmland may help improve availability and soil moisture retention.  
Wildfires can cause sediment runoff in water systems, leading to problems for 
reservoir management and water quality.  Governors support policies and 
practices that encourage healthy and resilient forests and soils in order to make 
the most of existing water supplies. 
 

d. Water Use Efficiency and Conservation: Public awareness of drought has directed 
increasing attention to water conservation strategies, both in-home and on-farm.  
Governors encourage municipal, industrial and agricultural water conservation 
strategies as drought management strategy. 
 

e. Infrastructure and Investment: Water infrastructure to store and convey water is 
crucial to drought management, but maintenance and expansion of that infrastructure is 
often difficult to fund.  Governors support efforts to make the most of existing 
infrastructure, while seeking creative solutions to add more infrastructure with limited 
resources. 
 

f. Working within Institutional Frameworks to Manage Drought: Legal frameworks 
and regulatory regimes can sometimes limit the ability of state, local and federal 
agencies to respond quickly to drought conditions.  Governors believe that innovative, 
flexible policy solutions, such as streamlined processing of temporary water transfers, 
should be considered when managing drought. 
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g. Communication and Collaboration: Communication among state officials, 
federal agency representatives, water providers, agricultural users and citizens 
is a crucial component of effective drought response.  The Western Governors’ 
Drought Forum will continue to provide a framework for sharing best practices 
through its online resource library, informational webinars, and strategy-
sharing meetings for the duration of this resolution. 
 

C.  GOVERNORS’ MANAGEMENT DIRECTIVE  
  
1. The Governors direct the WGA staff, where appropriate, to work with Congressional 

committees of jurisdiction and the Executive Branch to achieve the objectives of this 
resolution including funding, subject to the appropriation process, based on a prioritization 
of needs. 
 

2. Furthermore, the Governors direct WGA staff to develop, as appropriate and timely, detailed 
annual work plans to advance the policy positions and goals contained in this resolution.  
Those work plans shall be presented to, and approved by, Western Governors prior to 
implementation.  WGA staff shall keep the Governors informed, on a regular basis, of their 
progress in implementing approved annual work plans. 
 

 
Western Governors enact new policy resolutions and amend existing resolutions on a bi-annual basis.  
Please consult www.westgov.org/policies for the most current copy of a resolution and a list of all 
current WGA policy resolutions. 

http://www.westgov.org/policies
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Policy Resolution 2018-12 

 

Water Quality in the West 

 
 
A. BACKGROUND 

 
1. Clean water is essential to strong economies and quality of life.  In most of the West, water 

is a scarce resource that must be managed with sensitivity to social, environmental, and 
economic values and needs.  Because of their unique understanding of these needs, states 
are in the best position to manage the water within their borders. 

 
2. States have federally-recognized authority to manage and allocate water within their 

boundaries.  The Clean Water Act (CWA) Section 101(g) expressly says that “the authority 
of each state to allocate quantities of water within its jurisdiction shall not be superseded, 
abrogated, or otherwise impaired by this Act.” 
 

3. States and the Environmental Protection Agency (EPA) work together as co-regulators 
under the CWA and the Safe Drinking Water Act (SDWA).  Congress has delegated to states, 
by statute, the authority to obtain approval to implement certain federal program 
responsibilities.  When a state has been approved to implement a program and the state is 
meeting minimum program requirements, the role of federal agencies like EPA should be 
funding, technical assistance, and research support.  States should be free to develop, 
implement, and enforce those requirements using an approach that makes sense in their 
specific jurisdiction, subject to the minimum requirements of the federal acts. 

 
4. The CWA was last reauthorized in 1987; attempts to reauthorize the Act since then have 

failed.  Current federal regulations, guidance, and programs pertaining to the CWA do not 
always recognize the specific conditions and needs of most of the West, where water is 
scarce and even wastewater becomes a valuable resource to both humans and the 
environment.  The West includes a variety of waters; small ephemeral washes, large 
perennial rivers, effluent-dependent streams, and wild and scenic rivers.  In addition to 
natural rivers, streams and lakes, there are numerous man-made reservoirs, waterways and 
water conveyance structures.  States need more flexibility to determine how to best manage 
these varying resources. 

 
B. GOVERNORS’ POLICY STATEMENT 
 
Clean Water Act (CWA) 

 
1. State Authority and Implementation of CWA: States have jurisdiction over water 

resource allocation decisions and are responsible for how to balance state water resource 
needs within CWA objectives.  New regulations, rulemaking, and guidance should recognize 
this state authority. 
 
a) CWA Jurisdiction: Western Governors urge EPA and the Corps to engage the states as 

co-regulators and ensure that state water managers have a robust and meaningful voice 
in the development of any rule regarding CWA jurisdiction, particularly in the early 
stages of development before irreversible momentum precludes effective state 
participation. 
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b) Total Maximum Daily Loads (TMDLs)/Adaptive Management: States should have 

the flexibility to adopt water quality standards and set total maximum daily loads 
(TMDLs) that are tailored to the specific characteristics of Western water bodies, 
including variances for unique state and local conditions. 
 

c) Anti-degradation: CWA Section 303 gives states the primary responsibility to establish 
water quality standards (WQS) subject to EPA oversight.  Given the states’ primary role 
in establishing WQS, EPA should directly involve the states in the rulemaking process 
for any proposed changes to its existing regulations.  Before imposing new anti-
degradation policies or implementation requirements, EPA should document the need 
for new requirements and strive to ensure that new requirements do not interfere with 
sound existing practices. 
 

d) Groundwater: States have exclusive authority over the allocation and administration of 
rights to use groundwater located within their borders and are primarily responsible 
for allocating, protecting, managing, and otherwise controlling the resource.  The 
regulatory reach of the CWA was not intended to, and should not, be applied to the 
management and protection of groundwater resources.  The federal government should 
not develop a groundwater quality strategy; instead, it must recognize and respect state 
primacy, reflect a true state-federal partnership, and comply with current federal 
statutory authorities. 

 
2. Permitting: Actions taken by EPA in its CWA permitting processes should not impinge 

upon state authority over water management or the states’ responsibility to implement 
CWA provisions. 

 
a) State Water Quality Certification: Section 401 of the CWA requires applicants for a 

federal license to secure state certification that potential discharges from their activities 
will not violate state water quality standards.  Section 401 is operating as it should, and 
states’ mandatory conditioning authority should be retained without amendment. 
 

b) General Permits: Reauthorization of the CWA must reconcile the continuing 
administrative need for general permits with their site-specific permitting requirements 
under the CWA.  EPA should promulgate rules and guidance that better support the use 
of general permits where it is more effective to permit groups of dischargers rather than 
individual dischargers.  
 

c) Water Transfers: Water transfers that do not involve the addition of a pollutant have 
not been subject to the permitting requirements of the CWA’s National Pollutant 
Discharge Elimination System (NPDES).  States already have authority to address the 
water quality issues associated with transfers.  Western Governors believe that 
transporting water through constructed conveyances to supply beneficial uses should 
not trigger NPDES permit requirements simply because the source and receiving water 
contain different chemical concentrations and physical constituents.  Western 
Governors support EPA’s current Water Transfers Rule, which exempts water transfers 
between waters of the United States from NPDES permitting requirements. 
 

d) Pesticides: Western Governors generally support the primary role of the Federal 
Insecticide, Fungicide, and Rodenticide Act (FIFRA) in regulating agriculture and public 
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health related pesticide applications to waters of the U.S. and will seek state-based 
solutions that complement rather than duplicate FIFRA in protecting water supplies. 

 
3. Nonpoint Source Pollution: Nonpoint source pollution requires state watershed-oriented 

water quality management plans, and federal agencies should collaborate with states to 
carry out the objectives of these plans.  The CWA should not supersede other ongoing 
federal, state, and local nonpoint source programs.  Federal water policies must recognize 
that state programs enhanced by federal efforts could provide a firm foundation for a 
national nonpoint source policy that maintains the non-regulatory and voluntary nature of 
the program.  In general, the use of point source solutions to control nonpoint source 
pollution is also ill-advised. 

 
a) Forest Roads: Stormwater runoff from forest roads has been managed as a nonpoint 

source of pollution under EPA regulation and state law since enactment of the CWA.  
Western Governors support solutions that are consistent with the long-established 
treatment of forest roads as nonpoint sources, provided that forest roads are treated 
equally across ownership within each state. 
 

b) Nutrient Pollution: Nitrogen and phosphorus (nutrient) pollution is a significant cause 
of water quality impairment across the nation, and continued cooperation between 
states and EPA is needed.  However, nutrients produced by non-point sources fall 
outside of NPDES jurisdiction and should not be treated like other pollutants that have 
clear and consistent thresholds over a broad range of aquatic systems and conditions. 
 
States should be allowed sufficient flexibility to utilize their own incentives and 
authorities to establish standards and control strategies to address nutrient pollution, 
rather than being forced to abide by one-size-fits-all federal numeric criteria. Successful 
tools currently in use by states include best management practices, nutrient trading, 
controlling other water quality parameters, and other innovative approaches. 

 
4. CWA Reauthorization: The Western Governors support reauthorization of the CWA, 

provided that it recognizes the unique hydrology and legal framework in Western states.  
Further, any CWA reauthorization should include a new statement of purpose to encourage 
the reuse of treated wastewater to reduce water pollution and efficiently manage water 
resources. 
 

5. Good Samaritan Legislation: Congress should enact a program to protect volunteering 
remediating parties who conduct authorized remediation of abandoned hardrock mines 
from becoming legally responsible under the CWA and/or the Comprehensive 
Environmental Response, Compensation, and Liability Act for any continuing discharges 
after completion of a remediation project, provided that the remediating party – or “Good 
Samaritan” – does not otherwise have liability for that abandoned mine or inactive mine 
site. 
 

6. Stormwater (Wet Weather) Pollution: In the West, stormwater discharges to ephemeral 
streams in arid regions pose substantially different environmental risks than do the same 
discharges to perennial surface waters.  The Western Governors emphasize the importance 
of state primacy in water management, including management of ephemeral streams.  State 
water agencies are well-equipped to provide tailored approaches that reflect the unique 
management needs of ephemeral streams. 
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7. State-Tribal Coordination: Western Governors endorse government-to-government 
cooperation among the states, tribes and EPA in support of effective and consistent CWA 
implementation.  While retaining the ability of the Governors to take a leadership role in 
coordination with the tribes, EPA should promote effective consultation, coordination, and 
dispute resolution among the governments, with emphasis on lands where tribes have 
treatment-as-state status under Section 518 of the CWA. 

 
Safe Drinking Water Act (SDWA) 
 
8. Federal Assistance in Meeting SDWA Standards: Western Governors believe that the 

SDWA and its standards for drinking water contaminants have been instrumental in 
ensuring safe drinking water supplies for the nation.  It is essential that the federal 
government, through EPA, provide adequate support to the states and water systems to 
meet federal requirements.  Assistance is particularly needed for small and rural systems, 
which often lack the resources needed to comply with federal treatment standards. 

 
9. Drinking Water Standards: Contaminants such as arsenic, chromium, perchlorate, and 

fluoride often occur naturally in the West.  Western Governors support EPA technical 
assistance and research to improve both the efficiency and affordability of treatment 
technologies for these contaminants.  In any drinking water standards that the EPA may 
revise or propose for these and other contaminants, including disinfection byproducts, EPA 
should consider the disproportionate impact that such standards may have on Western 
states and give special consideration to feasible technology based on the resources and 
needs of smaller water systems. 

 
10. Risk Assessments: Analysis of the costs of treatment for drinking water contaminants 

should carefully determine the total costs of capital improvements, operation, and 
maintenance when determining feasible technology that can be applied by small systems.  
These costs should be balanced against the anticipated human health benefits before 
implementing or revising drinking water standards. 
 

11. Emerging Contaminants/Pharmaceuticals: The possible health and environmental 
impacts of emerging contaminants and pharmaceuticals are of concern to Western 
Governors.  Although states have existing authorities to address possible risks associated 
with emerging contaminants and pharmaceuticals, there is a need for more reliable science 
showing impacts on human health as more information regarding these contaminants 
becomes available. 

 
12. Hydraulic Fracturing: States currently employ a range of effective programmatic elements 

and regulations to ensure that hydraulic fracturing does not impair water quality, including 
but not limited to requirements pertaining to well permitting, well construction, the 
handling of exploration and production waste fluids, the closure of wells, and the 
abandonment of well sites. 
 
Federal efforts to study the potential impacts of hydraulic fracturing on water quality 
should leverage state knowledge, expertise, policies, and regulations.  Such efforts should 
also be limited in scope, based upon sound science, and driven by the states.  Western 
Governors oppose efforts that would diminish the primary and exclusive authority of states 
over the allocation of water resources necessary for hydraulic fracturing. 
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Compliance with Federal Water Quality and Drinking Water Requirements 
 

13. State Revolving Funds: Western Governors support EPA’s Clean Water State Revolving 
Fund (SRF) and Drinking Water SRF as important tools that help states and local 
communities address related water infrastructure needs and comply with federal water 
quality and drinking water requirements.  Western Governors also urge Congress and the 
Administration to ensure that the SRF Programs provide greater flexibility and fewer 
restrictions on state SRF management. 
  

14. Restoring and Maintaining Lakes and Healthy Watersheds:  Historically, the Section 314 
Clean Lakes Program and the Section 319 Nonpoint Source Management Program provided 
states with critical tools to restore and maintain water quality in lakes and watersheds.  
Western Governors urge the Administration and Congress to support these programs.   Such 
support should not come at the expense of other federal watershed protection programs. 

 
15. EPA Support and Technical Assistance:  The federal government, through EPA, should 

provide states and local entities with adequate support and technical assistance to help 
them comply with federal water quality and drinking water requirements.  EPA should also 
collaborate with and allow states to identify and establish priority areas, timelines, and 
focus on programs that provide the largest public health and environmental benefits. 

 
16. EPA Grant Funding for Primary Service - Rural Water Programs: Some rural 

communities still lack basic water and sanitary services needed to assure safe, secure 
sources of water for drinking and other domestic needs.  Adequate federal support, 
including but not limited to the Rural Utilities Service programs of the Department of 
Agriculture and SRFs through EPA, are necessary to augment state resources. 

 
Water Quality Monitoring and Data Collection 
 
17. Water Data Needs: Western water management is highly dependent upon the availability 

of data regarding both the quality and quantity of surface and ground waters.  EPA should 
provide support to the states in developing innovative monitoring and assessment methods, 
including making use of biological assessments, sensors and remote sensing, as well as 
demonstrating the value to the states of the national probabilistic aquatic resource surveys. 

 
B. GOVERNORS' MANAGEMENT DIRECTIVE 
 
1. The Governors direct WGA staff to work with Congressional committees of jurisdiction, the 

Executive Branch, and other entities, where appropriate, to achieve the objectives of this 
resolution. 

 
2. Furthermore, the Governors direct WGA staff to consult with the Staff Advisory Council 

regarding its efforts to realize the objectives of this resolution and to keep the Governors 
apprised of its progress in this regard. 

 
 
Western Governors enact new policy resolutions and amend existing resolutions on a bi-annual basis.  
Please consult www.westgov.org/policies for the most current copy of a resolution and a list of all 
current WGA policy resolutions. 

http://www.westgov.org/policies


 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
February 20, 2019 
 
 
The Honorable Andrew Wheeler  The Honorable R.D. James 
Acting Administrator    Assistant Secretary for the Army for Civil Works 
U.S. Environmental Protection Agency  U.S. Army Corps of Engineers 
1200 Pennsylvania Avenue, N.W.  441 G Street, N.W. 
Washington, D.C.  20460   Washington, D.C.  20314   
 
Dear Acting Administrator Wheeler and Assistant Secretary James:  
 
We are aware of reports of efforts within your agencies to develop rules, guidance, or policies that 
would modify state water certification processes under Section 401 of the federal Clean Water Act 
(CWA).  Curtailing or reducing state authority under CWA Section 401, or the vital role of states in 
maintaining water quality within their boundaries, would inflict serious harm to the division of 
state and federal authorities established by Congress. 
 
Any regulatory change to the Section 401 permitting process must not come at the expense of state 
authority and – regardless of whether promulgated through Administrative Procedure Act 
rulemaking or otherwise – federal action should be informed by early, meaningful, substantive, and 
ongoing consultation with state officials. 
 
We stand ready to be helpful in that regard.  Accordingly, attached please find a list of potential 
process reforms that would reduce the instances of certification delays or denials, while preserving 
the balance of state and federal powers in the implementation of the CWA.  We have also attached, 
for your review, prior letters to the White House, Environmental Protection Agency, and 
Congressional leadership addressing this important issue. 
 
These proposed reforms represent a good starting point for discussions to improve federal 
permitting processes while protecting state authority.  We expect that, with respect to this and 
other issues, Administration officials will engage states in a productive and substantive manner 
befitting of a genuine system of cooperative federalism.  Moreover, we look forward to discussing 
these potential reforms with you at your earliest possible convenience.   
 
Sincerely,  
 
 
 
James D. Ogsbury     William T. Pound 
Executive Director     Executive Director 
Western Governors’ Association   National Conference of State Legislatures 
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Julia Anastasio      Marla Stelk 
Executive Director and General Counsel  Executive Director 
Association of Clean Water Administrators  Association of State Wetland Managers 
 
 
 
 
Representative Kimberly Dudik   Tony Willardson 
Montana House of Representatives   Executive Director 
Chair, Council of State Governments – West  Western States Water Council 
 



Clean Water Act Section 401: Process Improvements and the 
Preservation of State Authority 

 
__________________________________________________________________________________________________________________ 
 
In response to calls for improvement of the state water quality certification program under Clean 
Water Act (CWA) Section 401, associations of state officials have developed the following list of 
potential process improvements to ensure the efficient and effective administration of this vital 
state authority. 
 
These recommendations are intended to provide federal regulatory bodies positive suggestions for 
measures that could strengthen the efficiency and efficacy of CWA Section 401 programs by 
clarifying responsibilities of parties regarding consultation and better defining information 
required by project proponents in the application process.   
 
These measures are intended to help promote better, more efficient permitting processes in a 
manner that is consistent with our clear and unambiguous position that state authority must be 
preserved under any federal action affecting the CWA Section 401 program.  The recommendations 
also address several aspects of cooperative federalism and offer significant opportunities to 
strengthen the state-federal relationship. 
 
Preservation of Cooperative Federalism 
 

1. Ensure strict adherence to the stated intent of Congress to, “recognize, preserve, and protect 
the primary responsibilities and rights of States to prevent, reduce, and eliminate pollution, 
to plan the development and use (including restoration, preservation, and enhancement) of 
land and water resources, and to consult with the [EPA] Administrator in the exercise of his 
authority,” under the CWA.1  
 

2. Ensure that any changes to CWA Section 401 or associated regulations, rules, policies, 
handbooks or guidance do not impair, diminish, or subordinate states’ well-established 
authority to manage and protect water resources.  
 

3. Ensure that any changes to the regulations, rules, policies, handbooks or guidance 
governing the implementation of CWA Section 401 adhere to precedents of reviewing state 
and federal courts, particularly to the opinions of the U.S. Supreme Court in PUD No. 1 of 
Jefferson County v. Washington Department of Ecology2 and S.D. Warren Co. v. Maine Board of 
Environmental Protection.3 
 

4. Recognize the authority of states under the CWA and their role as partners with the federal 
government and co-regulators under the Act by consulting with state officials regarding 
aspects of the Section 401 program that warrant review and potential reform.  Federal 
agencies should solicit early, meaningful, substantive, and ongoing input from states in the 

                                                           
1 33 U.S.C. § 1251(b). 
2 PUD No. 1 of Jefferson County v. Washington Department of Ecology, 511 U.S. 700 (1994).  
3 S.D. Warren Co. v. Maine Board of Environmental Protection, 547 U.S. 370, 385 (2006), in which the Court 
emphasizes that, “State certifications under §401 are essential in the scheme to preserve state authority to 
address the broad range of pollution.” 
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development of regulatory policies intended to clarify states’ authority under CWA Section 
401 and improve processes in water quality certification. 
 

5. In addition to engaging in early, meaningful, substantive and ongoing consultation with 
state officials, provide genuine avenues for the solicitation of input from stakeholders and 
the general public in adherence to CWA Section 101(e).4 

 
Timelines for State Review / Waiver of State Authority 

 
1. Recognize that states have up to one year to act on requests for water quality certifications 

under the CWA Section 401; consult and work with state officials if shorter timelines may 
be necessary and appropriate.  
 

2. Ensure that any state laws and regulations relating to the processing of requests for water 
quality certification - including those that require certain information to be submitted with 
applications for water quality certification - are incorporated into, and given deference by, 
any federal rules, regulations, policies, guidance, etc.  
 

3. In order to preserve state flexibility, continue to work with states to define “receipt of 
request for certification”5 to require applicants for CWA Section 401 certification to submit 
baseline data and information to states before the commencement of any statutory or 
regulatory timeline for review.  Applications should include, at a minimum, the same 
information that is required to be submitted to the federal licensing agency to act on 
associated applications.  
 

4. Adopt policies expressly stating that timelines for state action under CWA Section 401 do 
not begin until an applicant has submitted a substantially complete application to request 
the issuance of a water quality certification.  Encourage states to adopt – by statute, 
regulation, or guidance – standards for information that must be submitted for an 
application to be deemed “substantially complete.” 
 

5. Define processes, timelines, and expectations of project applicants for submitting and 
supplementing information to states (and applicable federal agencies) in relation to any 
request for CWA Section 401 certification.  

 
Increased Early Coordination and Communication Between Applicants and State/Federal 
Officials 

 
1. Institute a pre-consultation process involving applicants, states, and federal licensing 

agencies before the commencement of any prescribed timelines required by a CWA Section 
401 review.  Such a process should be used to define the parameters of a proposed project 
and its potential effects on water quality, scope of state review, points of contact, 
information required to render an application complete and ready for state review (i.e., the 
commencement of any prescribed timelines for state review), and expectations for 
supplementing information related to a proposed project.  

                                                           
4 33 U.S.C. § 1251(e), “Public participation in the development, revision, and enforcement of any regulation, 
standard, effluent limitation, plan, or program established by the Administrator or any State under this 
chapter shall be provided for, encouraged, and assisted by the Administrator and the States.” 
5 33 U.S.C. § 1341(d). 
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2. Ensure, where appropriate, that material information about water quality certification is 

included in other environmental review processes (e.g., the National Environmental Policy 
Act [NEPA], the Endangered Species Act [ESA], etc.).  
 

3. Ensure consistency in the implementation of CWA Section 401 review among federal 
departments and agencies, and among districts and offices within federal departments and 
agencies.  
 

4. Ensure that federal agencies include state-imposed certification conditions within federal 
licenses and permits and that such conditions are being enforced.  

 
Scope of State Review 

 
1. Emphasize the relationships between water quantity, water management, and water 

quality, and recognize that state water quality certification extends beyond the chemical 
composition of waters of the United States. 
 

2. Ensure that any regulation, policy, or guidance that defines “other appropriate 
requirements of state law” is developed through effective consultation with states and 
adheres to the principles expressed in applicable state and federal case law. 
 

3. Recognize the consistent interpretations of state and federal courts, including the U.S. 
Supreme Court, that state authority to review and act upon requests for water quality 
certification under CWA Section 401 is to be construed broadly and that the scope of states’ 
certification authority extends to the proposed activity as a whole.6 
 

Data and Staffing 
 

1. To avoid duplicative analysis, ensure that states have access to application information 
relating to a proposed project’s review under other federal statutes (e.g., NEPA, ESA, etc.) to 
use, when appropriate, in their water quality certification review under CWA Section 401.  
 

2. Ensure extensive consultation and communication between states and the federal 
government in the process of developing any regulations, rules, policies, guidance or 
handbooks governing the implementation of CWA Section 401 and associated state 
authority. 
 

3. Encourage, facilitate and support the development by states of their own best practices for 
implementation of CWA Section 401 state water quality certification programs, and 
encourage federal participation in such development. 
 

4. Support the adequate funding and staffing of state and federal agencies charged with 
implementing CWA Section 401. 

                                                           
6 See, e.g., PUD No. 1 of Jefferson County and City of Tacoma v. Washington Department of Ecology, 511 U.S. 700 
(1994).  
 



 
 
January 31, 2019 
 
The Honorable Donald J. Trump 
President of the United States 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C.  20500 
 
Dear President Trump: 
 
Western Governors are aware of reports that the White House is considering issuance of an 
executive order to address energy infrastructure development and that the order may include 
provisions affecting the implementation of the state water quality certification program under 
Section 401 of the federal Clean Water Act (CWA).  We urge you to direct federal agencies to reject 
any changes to agency rules, guidance, or policy that may diminish, impair, or subordinate states’ 
well-established sovereign and statutory authorities to protect water quality within their 
boundaries.  Further, any executive order (or corresponding federal action) aimed at improving or 
streamlining the state water quality certification program under CWA Section 401 should be 
informed by early, meaningful, substantive, and ongoing consultation with state officials who have 
vast experience and expertise in the program’s implementation.   
 
With the adoption of the CWA, Congress purposefully designated states as co-regulators under a 
system of cooperative federalism that recognizes the primacy of state authority over the allocation, 
administration, protection, and development of water resources.  Section 101 of the CWA clearly 
expresses congressional intent to:   
 

…recognize, preserve, and protect the primary responsibilities and rights of States 
to prevent, reduce, and eliminate pollution, to plan the development and use 
(including restoration, preservation, and enhancement) of land and water 
resources, and to consult with the Administrator in the exercise of his authority 
under this chapter. 

 
This declaration demonstrates the understanding of Congress that a one-size-fits-all approach to 
water management and protection does not accommodate the practical realities of geographic and 
hydrologic diversity among states. 
 
State authority to certify and condition federal permits of discharges into waters of the United 
States under Section 401 is vital to the CWA’s system of cooperative federalism.  This authority 
helps ensure that activities associated with federally permitted discharges will not impair state 
water quality.  The U.S. Supreme Court has addressed the issue of state authority and concluded 
that, “[s]tate certifications under [CWA Section] 401 are essential in the scheme to preserve state 
authority to address the broad range of pollution.” S.D. Warren Co. v. Maine Board of Environmental 
Protection, 547 U.S. 370 (2006), citing 116 Cong. Rec. 8984 (1970).      
 
Since the enactment of the CWA, states have exercised their authority under Section 401 efficiently, 
effectively and equitably.  We question the need for any federal action to amend or clarify federal 
policy or regulations governing the implementation of Section 401, as instances of delays or denials 
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of state water quality certifications are extremely limited.  Moreover, the CWA provides ample 
avenues for challenging state certification determinations. 
   
Curtailing or reducing state authority under CWA Section 401, or the vital role of states in 
maintaining water quality within their boundaries, would inflict serious harm to the division of 
state and federal authorities established by Congress.  Any executive order addressing the 
implementation of CWA Section 401 should be developed in genuine consultation with states to 
ensure that the CWA continues to effectively protect water quality, while maintaining the 
partnerships and the essential balance of authority between states and the federal government. 
 
Western Governors are committed to establishing a framework to incorporate the early, meaningful 
and substantive input of states in the development of federal regulatory policies that have 
federalism implications.  By operating as authentic collaborators in the development and execution 
of policy, the states and federal government can demonstrably improve their service to the public.  
By working cooperatively with the states, the Administration can create a legacy of renewed 
federalism, resulting in a nation that is stronger, more resilient and more united. 
 
Sincerely,  
 
 
 
David Ige     Doug Burgum 
Governor of Hawai’i    Governor of North Dakota 
Chair, WGA     Vice Chair, WGA 



 

 
 
 
 
 
 
 

 
 
 
December 3, 2018 
 
The Honorable David Ross 
Assistant Administrator 
Office of Water 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W.   
Washington, D.C.  20460 
 
Dear Assistant Administrator Ross: 
 
We understand the Environmental Protection Agency’s (EPA) Office of Water is considering 
regulatory action related to the interpretation of state statutory authority under Clean Water Act 
(CWA) Section 401.  We urge you to reject any changes to agency rules, guidance, and/or policy that 
may diminish, impair, or subordinate states’ well-established sovereign and statutory authorities to 
protect water quality within their boundaries.  Any regulatory action related to states’ CWA Section 
401 authority raises significant federalism concerns, and therefore, we request that EPA engage in 
meaningful and substantive consultation with state officials before the commencement of such 
action. 
 
With the adoption of the CWA, Congress purposefully designated states as co-regulators under a 
system of cooperative federalism that recognizes state authority over the allocation, administration, 
protection, and development of water resources.  Section 101 of the CWA clearly expresses 
Congress’s intent to: 
 

…recognize, preserve, and protect the primary responsibilities and rights of States 
to prevent, reduce, and eliminate pollution, to plan the development and use 
(including restoration, preservation, and enhancement) of land and water 
resources, and to consult with the Administrator in the exercise of his authority 
under this chapter. 
 

This declaration demonstrates Congress’s understanding that a one-size-fits-all approach to water 
management and protection does not accommodate the practical realities of geographic and 
hydrologic diversity among states. 
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A vital component of the CWA’s system of cooperative federalism is states’ authority to certify and 
condition federal permits of discharges into waters of the United States under Section 401, an 
authority which has helped to ensure that activities associated with federally-permitted discharges 
will not impair state water quality.  The U.S. Supreme Court has addressed this issue of state 
authority and concluded that “[s]tate certifications under [CWA Section] 401 are essential in the 
scheme to preserve state authority to address the broad range of pollution.” S.D. Warren Co. v. 
Maine Board of Environmental Protection, 547 U.S. 370 (2006), citing 116 Cong. Rec. 8984 (1970).    
 
Since the enactment of the CWA, states have exercised their authority under Section 401 efficiently, 
effectively, and equitably.  We question the need for any agency action aimed at amending or 
clarifying EPA’s policy or regulations governing the implementation of Section 401.  Instances of 
delays or denials of state water quality certifications are extremely limited.  Where parties wish to 
contend that a state has exceeded its authority under Section 401, the CWA provides avenues for 
challenging state certification determinations. 
 
Curtailing or reducing state authority under CWA Section 401, or the vital role of states in 
maintaining water quality within their boundaries, would inflict serious harm to the division of 
state and federal authorities established by Congress.  Any regulatory change to the Section 401 
permitting process must not come at the expense of state authority and should be developed 
through genuine consultation with states.  EPA must also recognize, and defer to, states’ sovereign 
authority over the management and allocation of their water resources.  EPA should ensure the 
CWA continues to effectively protect water quality, while maintaining the partnerships and the 
essential balance of authority between states and the federal government. 
 
 
Sincerely,  
 
 
 
James D. Ogsbury     William T. Pound    
Executive Director     Executive Director 
Western Governors’ Association   National Conference of State Legislatures 
 
 
 
 
Julia Anastasio      Ed Carter 
Executive Director and General Counsel  President 
Association of Clean Water Administrators  Association of Fish and Wildlife Agencies 
 
 
 
 
Marla Stelk      Karen White 
Executive Director     Executive Director 
Association of State Wetland Managers  Conference of Western Attorneys General 
 
 
 
 



The Honorable David Ross 
December 3, 2018 
Page 3 
 
 
 
 
David Adkins      Senator J. Stuart Adams 
Executive Director / CEO    Utah State Senate 
Council of State Governments    Chair, Council of State Governments - West 
 
 
 
 
Dr. Laura Nelson     Tony Willardson 
Chair       Executive Director 
Western Interstate Energy Board   Western States Water Council 



 
 

 
 
 
 

 
 

 
 
August 9, 2018  
 
 
The Honorable Paul Ryan    The Honorable Mitch McConnell  
Speaker of the House      Majority Leader  
U.S. House of Representatives    United States Senate  
H-232 U.S. Capitol     S-230 U.S. Capitol  
Washington, D.C.  20515    Washington, D.C.  20510  
 
The Honorable Nancy Pelosi    The Honorable Charles Schumer  
Minority Leader     Minority Leader  
U.S. House of Representatives    United States Senate  
H-204 U.S. Capitol     419 Hart Senate Office Building  
Washington, D.C.  20515    Washington, D.C.  20510  
 
Dear Senators McConnell and Schumer, and Representatives Ryan and Pelosi:  
 
We write to express our concerns about various proposals to alter the state certification process 
under Section 401 of the federal Clean Water Act (CWA).  Because each state is unique, we need the 
flexibility and authority to address our individual water needs.  We urge Congress to reject any 
legislative or administrative effort that would diminish, impair or subordinate states’ ability to 
manage or protect water quality within their boundaries.  
 
States have primary legal authority over the allocation, administration, protection and development 
of their water resources.  Responsible growth and development, as well as proper environmental 
management, depend upon the recognition and preservation of state stewardship.  
 
We recognize the importance of partnerships between states and the federal government.  To 
implement the CWA, Congress purposefully designated states as co-regulators under a system of 
cooperative federalism that recognizes state interests and authority.  Congress recognizes the legal 
position of states in the CWA; Section 101 clearly expresses Congress’s intent to:  
 

recognize, preserve, and protect the primary responsibilities and rights of States to 
prevent, reduce, and eliminate pollution, to plan the development and use (including 
restoration, preservation, and enhancement) of land and water resources, and to 
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consult with the Administrator in the exercise of his authority under this 
chapter…Federal agencies shall co-operate with state and local agencies to develop 
comprehensive solutions to prevent, reduce, and eliminate pollution in concert with 
programs for managing water resources.  

 
A balanced system of cooperative federalism has enabled states to implement the CWA effectively 
and with flexibility.  The CWA correctly recognizes that a one-size-fits-all approach to water 
management and protection does not accommodate the practical realities of geographic and 
hydrologic diversity among states.  
 
A vital component of the CWA’s system of cooperative federalism is state authority to certify and 
condition federal permits of discharges into waters of the United States under Section 401. This 
authority has helped ensure that activities associated with federally permitted discharges will not 
impair state water quality.  The U.S. Supreme Court has addressed this issue of state authority and 
concluded that, “[s]tate certifications under [Section] 401 are essential in the scheme to preserve 
state authority to address the broad range of pollution.” S.D. Warren Co. v. Maine Board of 
Environmental Protection, 547 U.S. 370 (2006), citing 116 Cong. Rec. 8984 (1970).  
 
Curtailing or reducing state authority or the vital role of states in maintaining water quality within 
their boundaries would inflict serious harm to the division of state and federal authorities 
established under the Constitution and recognized by Congress in the CWA.  Any legislative or 
regulatory effort to streamline environmental permitting should be developed in consultation with 
states and must not be achieved at the expense of authority delegated to states under the CWA or 
any other federal law.  Any such effort must also recognize, and defer to, states’ sovereign authority 
over the management and allocation of their water resources.  We implore you to ensure that the 
CWA continues to effectively protect water quality while maintaining the proper balance between 
state and federal authorities.  
 
Sincerely, 
 
 
 
James D. Ogsbury     Julia Anastasio 
Executive Director     Executive Director and General Counsel 
Western Governors’ Association   Association of Clean Water Administrators 
 
 
 
 
Virgil Moore      Jeanne Christie 
President      Executive Director 
Association of Fish and Wildlife Agencies  Association of State Wetland Managers 
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Karen White      David Adkins 
Executive Director     Executive Director / CEO 
Conference of Western Attorneys General  Council of State Governments 
 
 
 
 
Edgar Ruiz      Tommie Cline Martin 
Executive Director     President 
Council of State Governments – West   Western Interstate Region of NACo 
 
 
 
 
Dr. Laura Nelson     Tony Willardson 
Chair       Executive Director 
Western Interstate Energy Board   Western States Water Council 
      
 


